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Vice Chairman Johnson dissents.

The agency petitions and the appellant cross-yetitions
for review of the initial decision dated October 16, 1933,
that found that the charges against the appeilant were
sustained by preponderant evidence, but reduced the removal
penalty to a forty-five day suspension. For tha reasons
discussed below, the agency’s petition for review Iis
DISMISSED as untimely and the appellant’s cross—petition is

DISMISSED because there is no timely petition for review.
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BACKGROUND

The appellant was hired in 1983 and wss & GS-3 Clerk-
Typist with the agency’s Bureau of Alcohol, Tobacco, and
Firearms (BATF) . On January 8, 1986, while on
administrative leave to attend a counseling session, she was
given a citation by a Metro police officer after she refused
to extinguish a cigar:tte in a Metro subway station. She
then refused to sign the ticket, started to walk away, and
resisted arrest. She was arrested for smoking in the subway
and disorderly conduct. Incidental to the arrest, the
police searched her purse and found two film canisters
containing traces of phencyclidine (PCP). During an
investigation of the incident by the agency’s Office of
Internal Affairs, the appellant gave an affidavit in which
she admitted that she started using cocaine in 1984 and used
PCP during the summer of 1985.

The agency removed the appellant from her position
wffective June 27, 1986, based on the following conduct in
v.olation of agency regulations: (1) generél condluct
prejudicial to the government (the January 8 incident): (2)
pcssession of iilegal drugs (the PCP found in her purse);
and (3) use of illegal drugs wvhile amployed at BATF (her
admission of cocaine ~nd PCP drug use in her affidavit given
to agency investic.:tors). The agency also considered %he
appellant’s prior <lsciplinayy record which included written

reprimands on May 24, 1984, and June 13, 1984, for failing



to comply with instructions regarding duty hours; a one-day
suspension on November 14, 1984, for lack of punciuality; a
ten-day suspension on April 11, 1985, for continued
téerdiness following repeated warnings; and a third written
reprimand for faiiure t~n comply with instructiens.?!

The appellant appealed the removal action to the
Washington Regional Office and waived a hearing. In an
order dated September 17, 1986, the administrative judge
denied the agency’s request for a hearing. See Tab 6. In
an initial decision dated October 16, 1986, the
administrative judge found that the agency had sustained all
three charges by preponderant evidence, »Hut that the
#possession” charge (charge two) was of minimal importance
and the ”use” charge (charge three)} was not 3 proper basis
for taking action. She also found that the appellant had
faile€¢ to prove her affirmative defense of handicap
discrimination and that a forty-five day suspension was the
maximum reasonahle penalty for the Januvary 8 misconduct
(charge one).

Unt:meliness ¢f The Agency’s Petition for Review

The agency filed its petition for review one day late

ly hand~-delivering it to the Office of the Clerk along with

a motion to waive the time limit and a supporting affidavit.

i Although the administrative judge noted that the
appellant had received a second one-day suspension on
June 8, -984, which is lincluded in the agency file, ses
Agency Fiie at Tab 64, this suspension was not specifically
mentiones. in either the notice of proposed removal or the
decision letter.



The agency contends that the petition was deposited in the
agency’s mailroom on the afternoon of the due date for
delivery by the mail clerk teo the post office for mailing to
the Board by cert}fied mail. It clzims that the nail was
inadvertently 1left in the mail room overnight and not
discovered until the next morning. It was then hand-
delivered to the Board. The agency claims that no harm
resulted because the Board received the petition sconer than
it would have had it been sent by certified mail.

The appellant opposes the agency’s motion, claiming
that the agency should be held to the same standarxd for
meeting deadlines as the appellant. We agree.

Although the Board may have recejived the hand-delivered
petition sooner than if it had been sent by certified mail,
under the Beoard’s regulations, the date of filing by
personal delivery, vis~a-vis mail delivery, is the viate on
which the Brnard actually receives the petiticn, and it was
received one day late. See 5 C.F.R. § 1201.26(b)(2}. The
Board may waive the late filing for goed cause. In
Alonzo v. Department of the Air Force, 4 M.S5.P.F /30, 184
(1980), the Board held that it wvi.l fetermine whethear- waiver
0f the time limit for #hie *tiling of an =zappzal is
appropriate, provided that the parity show that e or she
exercised diligence or ordisary prudence ander the
particulaxr circumstances of the case.

Here, the record shows that the agency was on notice of

the filing requirements. See Initial Decision at 9~10.



)

Knowing that the petition had to be filed by
November 20, 1986, the agency had a responsibility to see
that it was filed on time, Instead, it waited until the
afternoon of the very last day for filing within the time
limit to carry the petition to its mail room for delivery by
the mail clerk 1o the post office. Although the record
supports the agency’s position that the one-day delay was
inadvertent, we do not find that the delay was due to
circumstances beycv?:d its control.? Thus, the agency does
not claim that the petition for review could not have been
completed and sul iitted earlier within the regquired time
period. However, it waited wuntil the afternocn of
Novembeir 20, 1985, to mail it.

Althoucn the agency argues that it expected its mail
clerk to deliver the petition to the post office that
afternoon, the affidavit submitted by ae  agency’s
reprecentat.ive ntates that, when questioned, the agency’s
mail cle. 4+ acknowledged that mail is sonretimes left on the
mailroom counter or forgotten. Yet, althcugh aware of the
short period of time left to file within the regulatory
deadline, the agency failed to act with reasonable prudence
to make certain that the petition was in fact filed on time.
Instaad, it weited until the following day to learn that the
pet.itioin had not been delivered to *the post office and

pnailed., Had it taken reasonabie precacticns %o comply with

C Uil ke the post office operated by the United States
Peotal Service, the agency’s mailreom in a8 part of the
agency ~nd thus within its control.



the Board’s timeliness requirements, it would have checked
on November 20, 1986, to make certain that the petition had
been mailed, and upon discovering that it had n&&\it then
could have taken the petition to the post office and mailed
it on time, hand-delivered it to the Board, as it did the
following day, requested an extension of time, or taken
other appropriate action to assure that its petition would
be filed on time. See Armstrong v. Office of Personnel
Management, 36 M.S.P.R. 37, 40 (1987) (good cause for
waiving the time limit for a petition for review that was
filed one day late was not shown where an agency failed ¢o
exercise reasonable prudence when it waited until the 1last
day of the filing period before placing its petition for
review in the agency mailroom).

By waiting until the last moment to submit its petition
for review, a party risks the possibility that its petition
will not be filed on time. When it assumes this risk, it
must make a deliberate effort to assure that it meets the
Board’s timeliness requirement:s, and its failure to do so,
as in this case, will not sxcuse its untimely filing.
Accordingly, good cause has not been demonstrated for the

agency’s untimely filing of its petition for review.3

3 Tn the interest of judicial efficiency and fairness,
regardless of how minimal the delay, the Board will not
waivie its timeliness requiremints in the absence of a
showing of good cause. See Stromfeld v. Department of
Justice, 25 M.S.P.R. 240, 241 (1984) (negligence on the part
of an appellant or his attorney does not constitute good
cause for extending a filing deadline, even when the delay
is only one day). See also Haaland v. Department of Energy,



Appellant’s Cross-Petition

The appellant’s cross-petition for review must likewise
be dismissed. Under t+he Board’s regulations, a cross-
petition for review may only be filed “[i]Jf a timely
petition for review is filed.” [Emphasis added.] See
5 C.F.R. § 1201.114(b). Since the petition for review here
was not timely, there can be nn cross-petition for review.
The appellant, thus, assumed %‘nhe risk of having her cross-
petition for review dismissed by not filing a petition for

review in her own behalf in the first instance.

ORDER

The agency is ORDERED to cancel the appellant’s removal
and to replace it with a 45-day suspension retrocactive to
the date of the improper removal. This action must be
accomplished within 26 days of the date of this decision.

The agency is alsc ORDERED to award back pay and
benefits in accordance with 5 C.F.R. § 550.805. See

Spezzaferro V. Federal Aviation Administration,

[Footnote continued)

34 M.S.P.R. 175, 176 (1987) (counsel’s miscalculation of the
due date for the petition for review did not constitute good
cause for waiver of the time limit, even though the petition
was only five days late and it was counsel’s first case
before the Board), aff’d, 846 F.2d 77 (Fed. Cir. 1988); and
Rowe v. Merit Systems Protection Board, 802 F.2d 434, 437-38
(Fed. Cir. 1986) (the negligence of the appellant’s attorney
did not constituie good cause for the late filing of the

petition for appeal, even though it was only four days
late).



24 M.S.P.R. 25 (1984):; Robinson v. Department of the Army,
21 M.S.P.R. 270 (1984).

The agency is ORDERED to complete all computations and
issue a check to the appellant for the appropriate amount of
back pay within 60 days of the date of this decision. The
appellant is ORDERED to cooperate in good faith with the
agency’s efforts to compute the amount of back pay due.

If there is a dispute as to the amount of back pay due,
the agency shall issue a check to the appellant for the
amount not in dispute within the above time frame. The
appellant may then file a ©petition for enforcement
concerning the disputed amount.

The agency is ORDERED to inform the appellant of all
actions being taken tc comply with the Board’s order and the
date on which it believes it has fully complied. See
5 C.F.R. § 1201.181(b). The appellant is ORDERED to provide
all necessary information requested by the agency in
furtherance of compliance and should, if not notified,
inquire as tc the agency’s progress from time to time. See
id.

If, after being informed by the agency that it has
complied with the Board’s order, the appellant believes that
there has not been full compliance, the appellant may file a
petition for enforcement with the regional office within
30 days of the agency’s notification of compliance. See
5 C.F.R. § 1201.182(a). The petition for enforcement shall

contain specific reasons why the appellant believes there is



noncompliance, and include the date and results of any
communications with the agency with respect to compliance.
See id.

This is the Board’s final order concerning the
timeliness of the agency’s petition for review and the
appellant’s cross~petition for review in this appeal. The
initial decision will remain the final decision of the Board
with regard to the merits of this case. 5 C.F.R.
§ 1201.113.

NOTICE TO APPELLANT

You have the right to request the United States Court
of Appeals for the Federal Circuit to review the Board’s
final decision in your appeal if the court has jurisdiction.
See 5 U.S.C. § 7703(a)(1l). You must submit your request to
the court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439
The court must receive your request for review no later than
30 calendar days after receipt of this order by yeocur

representative, if you have one, or receipt by vou

personilly, whichever receipt occurs first. See 5 U.S8.C.

ity
Tay.or T

‘Clerk of the ﬂmara/

§ 7703(b) (1).

FOR THE BOARD:

Washington, D.cC.



DISSENTING OPINIOM OF VICE CHAIRMAN JOHNSON

For the reasons discussed in the majority’s Opinion and
Order, I would dismiss the agency’s petition for review as
untimely filed and the appellant’s cross-petition for review
because there is no timely petition for review. However, I
would reopen this case on the Board’s own motion under
5 C.F.R. § 1201.117 and sustain the appellant’s removal.

The administrative 7judge erred in concluding that
charge 3 (use of illegal drugs) was not a proper basis for
taking adverse action against the appelilant. Although
finding the charge sustained by preponderant evidence, the
administrative Jjudge concluded that, in charging the
appellant with using illegal drugs while a BATF employee,
the agency improperly relied on the appellant’s admission
that she had used drugs because she was still receiving
counseling for her drug use.

Contrary to the administrative judge, I would find that
the agency properly relied on the appellant’s admission
because the “use” charge is based upon mnisconduct which
occurred over one year after the appelliant was referred to
counseling and therefore her use of illegal drugs occurred a
reasonsble period of time after the agency accommodated her
by allowing her to take 1leave to participate in a
r-habilitation and treatment program. In her affidavit
agiven to the agency investigator, the appellant admitted

that she had started using cocaine in 1984 and had last used



PCP during the summer of X985. See Agency File at Tab 7a.
The record shows that the appellant was first referred to
the agency’s counseling program in May 1984 and again in
July 1984 because of her negative attitude and attendance
problems. See Agency File at Tabs 6a and 6f. The agency
also advanced her sick and annual leave to receive hospital
treatment and granted her administrative leave to attend the
counseling sessions. It did this for a period of twenty
months, from September 1984 until. about February 1986, when
the counselor informed the agency that counseling would no
longer be required because the appellant ”had gained maxiwmum
benefit from the program.” See Affidavit of Pamela Noble-
Hill attached to the appellant’s brief to the administrative
judge at Tab 15. The appellant refused the agency’s request
for access to the counseling service records, and the record
contains non clarification of the reasons for discontinuing
the appellant in the program. See Initial Decision at 7.
The agency issued the proposed remeoval rotice on April 9,
1986.

Thus, even assuming that the aprel.a.t was a qualified
handicapped individual entitled to auc.ommodation, tha agency
had no obligation to accommodate her further since it had
already done so and the appellant hat ‘ailed to demonstrate
successZul rehabilitation, as evidenced by her continued use
of drugs. See Brann v. United States Postal Service, 25
M.S.P.R. 83, 85 (1984); sSmith v. Unired States Postal

Service, 14 M.S.P.R. 656, 658 (1983); ~Frage v. Veterans



Administration, 8 M.S.P.R. 98, 99 (1981); and Davis v.
Veterans Administration, 5 M.S.P.R. 138, 1i40-41 (1981).
Therefore, the agency was not prohibited from removing the
appellant for her drug use, as it would be if the drug use
was pre-treatment misconduct. See Rison v. Department of
the Navy, 23 M.S.P.R. 118, 122 (1984), aff’d, 765 F.2d 162
(¥*ed. Cir. 1985). Cf. Hougens v. United States Postal
Service, 38 M.S.P.R. 135, 148 (1988) (an agency may impose
some discipline, short of removal, while affording an
employee an opportunity to rehabilitate).

In considering the penalty, the administrative judge
alsu erred in finding that the “import of the possession
charge is minimal.” See 1Initial Decision at 8. The
administrative judge did not explain this finding. Indeeq,
she cited both the charges of misconduct in the subway
station on January 8 and possession of illegal drugs in
discussing the effect of the appellant’s conduct on the
efficiency of the service. She found that the appellant’s
actions noted in both charges had an adverse impact o:i the
agency’s reputation and its ability to carry out its
mission, cast doubt on the appellant’s 3judgment, viocliated
agency requlations, and disrupted the efficiency of the
service. See Initial Decision at 6. These findings are
supported by the record. See, e.g., Agency File at Tabs 1,
2, and 8. Therefore, I see no basis for the administrative
judge’s wunsupported and inconsistent conclusion that the

possession charge was of minimal importance.



I also conclude that the administrative judge erred in
finding that the penalty of removal was excessive, and that
mitigation of the removal to a forty-five day suspension was
warranted. See Initial Decision at 9. In Douglas v.
Veterans Administration, 5 M.S.P.R. 280, 306 (1981), the
Board stated that it will review an agency’s selection of a
penaity to determine only if the agency considered the
relevant factors and exercised management discretion within
the tolerable 1limits of xreasonableness under all the
relevant circumstances. The record shows that the deciding
official considered the seriousness of the appellant’s
misconduct and involvement with illegal drugs as
demonstrating a lack of judgment incompatible with the law
enforcement mission of the agency. He noted that, upon
receipt in March 1986 of the agency’s internal affairs
investigation report, see Agency File at Tab 7, the agency
placed the appellant in a restricted duty status, limiting
her duties to answering the telephone and taking telephone
messages at her duty station. See Agency File at Tab 8.
The deciding official also considered the appellant’s
awareness of the agency’s code of conduct and its warning
that the use of drugs could result in disciplinary action,
inciuding removal. The agency file contains a form signed
by the appellant when she was first hired in February 1983
acknowledging receipt of the agency’s code of conduct and
her obligation to familiarize herself with the rules and

abide by them. See Agency File at Tab 3.



The deciding official found further that the
appellant’s misconduct undermined the agency’s confidence,
trust and reliance in her. He noted that the agency had
twice referred the appellant for counseling, advanced her
eighty hours of sick leave and forty hours of annual leave
so that she could receive hospital treatment, and allowed
her to participate in its counseling program for twenty
months, but that the appellant <failed to rehabilitate
herself from her drug problem. Finally, in finding that the
appellant’s miscondirct warranted a penalty of removal, the
deciding official considered the appellant’s past
disciplinary record, which included the three written
reprimands and suspensions of one and ten days. See Agency -
File at Tab 14. I find no error by the deciding official in
applying the relevant factors listed in Douglas v. Veterans
Administration, 5 M.S.P.R. at 305-06.

. Moreover, even after having found that the “use” charge
was not properly conéidered and the import of the
"possession” charge was minimal, the administrative judge
stated that the appellant’s misconduct on January 8, 1986,
the nature of her position, her potential for
rehabilitation, and her extensive past disciplinary record
accumulated over a short period of time, dictated that ”a
heavier penalty than might otherwise be appropriate be
imposed.” See Initial Decision at 8-9.

Irxt addition, although the administrative judge

recognized the seriousness of the appellant’s January 8



offense, she failed to give consideration to the remaining
charges involving the use of illegal drugs while employed by
the agency and her possession of illegal drugs. Both of
these charges should have been considered in assessing the
penalty, as they were by the agency. Furthermore, the
appellant had worked for the agency only a short period of
time, approximately tlhree years, and as previously noted,
had accumulated an @extensive past disciplinary record in
that brief period. When the appellant’s use and possession
of illegal drugs are considered together with her January 8
misconduct and these other factors, I believe that the
appellant’s removal was clearly within 2 tolerable limits

of reasonableness.

Vice Chairma

Date:



